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• www.nelsonmullins.com/coronavirus-resources

• Questions – Email Amanda.Miller@nelsonmullins.com

• April 15 – Webinar 5 – FSLA and ADA Considerations for Remote Workers, 
Cybersecurity Risks with a Remote Workforce 

• April 16 – State of the Union: How Will COVID-19 Reshape Healthcare? Ford 
Koles, Advisory Board Company

• PPT and Recording of presentation will be emailed to participants and posted 
online 

http://www.nelsonmullins.com/coronavirus-resources
mailto:Amanda.Miller@nelsonmullins.com
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Medicare Advance/Accelerated 
Payments
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Eligibility

• To qualify for advance payments the provider/supplier must:

o Have billed Medicare for claims within 180 days immediately prior to the 
date of signature on the provider’s/supplier’s request form;

o Not be in bankruptcy;

o Not be under active medical review (CMS has suspended) or program 
integrity investigation; and

o Not have any outstanding delinquent Medicare overpayments.
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Amount of Payment

• Provider must request specific amount.

• Limit typically of 100% of the Medicare payments over a three-month period for 
most providers and suppliers such as physician practices, skilled nursing 
facilities, home health agencies or DME suppliers.

• Limit typically of 100% of the Medicare payments over a six-month period for 
inpatient acute care hospitals, children’s hospitals, and certain cancer hospitals.

• Limit typically of 125% of the Medicare payments over a six-month period for 
critical access hospitals.
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How To Request An Accelerated Payment?

• Forms will be available on each MAC’s website.

• All requested information MUST be provided in the form and 
should be consistent with existing provider information.

• Form must be signed by AN AUTHORIZED REPRESENTATIVE.
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Processing Time

• Goal is to review the request within seven (7) days of receipt.

• Goal is to issue the payment within seven (7) days of request.

• Payments made in the same method as regular payments 
(usually EFT).
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Repayment

• To begin 120 days after issuance of the payment.

• Should be completed within one year of issuance of the payment for 
inpatient acute care hospitals, children’s hospitals, certain cancer 
hospitals, and critical access hospitals.

• Should be completed within 210 days of issuance of the payment for all 
other Part A providers and Part B suppliers.

• No repayment required for Part A PIP Hospitals; payment will be settled 
with the cost report.
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Recoupment

• All payments otherwise made will be recouped to repay advance 
payments not paid as a lump sum – no other repayment method 
permitted.

• NO MEDICARE CASH FLOW DURING THIS PERIOD.

• For inpatient acute care hospitals, children’s hospitals, certain cancer 
hospitals, and critical access hospitals, MACs will send a request for 
repayment if there is still a balance after one year from the payment, 
which will be collected by direct payment.
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Stark Law Waivers
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Stark Law Waivers

• Section 1135 of the Social Security Act (the Act) authorizes the Secretary 
of the Department of Health and Human Services (the Secretary) to waive 
or modify certain Medicare, Medicaid, Children’s Health Insurance 
Program (CHIP), and Health Insurance Portability and Accountability Act of 
1996 requirements. 
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Stark Law Waivers

• Two prerequisites must be met before the Secretary may invoke the 
waiver authority. 

o First, the President must have declared an emergency or disaster 
under either the Stafford Act or the National Emergencies Act.

o Second, the Secretary must have declared a Public Health Emergency 
(“PHE”) under section 319 of the Public Health Service Act. As of 
March 13, 2020, both of these prerequisites were met. 
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Stark Law Waivers

• HHS has issued blanket waivers of the Stark Law.

• The blanket waivers may be revised from time to time as determined necessary by the 
Secretary and posted on the Centers for Medicare & Medicaid Services (CMS) website. Any 
revisions that narrow a blanket waiver, and any termination of the blanket waivers, will be 
effective on a prospective basis only. 

• CMS may issue additional blanket  waivers. Additional blanket waivers will have the effective 
date stated in the additional blanket waivers. 

• Each blanket waiver is limited to the circumstances described in the individual blanket waiver, 
and health care providers must satisfy all conditions of the blanket waiver in order to rely on 
the blanket waiver. As stated in section II.B

• CMS will pay claims for designated health services that, but for satisfying the conditions of a 
blanket waiver, would otherwise violate it. 
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Stark Law Waivers

• Parties utilizing the blanket waivers must maintain records 
relating to the use of the blanket waivers available to the 
Secretary upon request. 

• Reliance on the waivers may be unnecessary because many 
financial relationships related to COVID-19 Purposes may satisfy 
the requirements of existing exceptions to the physician self-
referral law.
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Stark Law Waivers

• Issuance date of March 30, 2020, but will have retroactive effect 
to March 1, 2020.

• Parties may not use the blanket waivers after the expiration of 
the Secretary’s authority to grant waivers for the COVID-19 
outbreak in the United States. 
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Stark Law Waivers

• The blanket waivers apply only to financial relationships and 
referrals that are related to the PHE that is the COVID-19 
outbreak in the United States. Any remuneration described in 
the blanket waivers must be directly between the entity and: 

oThe physician or the physician organization in whose shoes 
the physician stands under 42 CFR 411.354(c); or 

oThe immediate family member of the physician. 
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Stark Law Waivers

• The remuneration and referrals described in the blanket waivers must be solely related to COVID-19 Purposes. For 
purposes of the blanket waivers, COVID-19 Purposes means—

o Diagnosis or medically necessary treatment of COVID-19 for any patient or individual, whether or not the 
patient or individual is diagnosed with a confirmed case of COVID-19; 

o Securing the services of physicians and other health care practitioners and professionals to furnish medically 
necessary patient care services, including services not related to the diagnosis and treatment of COVID-19, in 
response to the COVID-19 outbreak in the United States; 

o Ensuring the ability of health care providers to address patient and community needs due to the COVID-19 
outbreak in the United States; 

o Expanding the capacity of health care providers to address patient and community needs due to the COVID-19 
outbreak in the United States; 

o Shifting the diagnosis and care of patients to appropriate alternative settings due to the COVID-19 outbreak in 
the United States; or 

o Addressing medical practice or business interruption due to the COVID-19 outbreak in the United States in 
order to maintain the availability of medical care and related services for patients and the community. 
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Stark Law Waivers

• Purpose of waiver is to ensure that:

o Sufficient health care items and services are available to meet the needs of 
individuals enrolled in the Medicare, Medicaid, and CHIP programs; and

o Health care providers (as defined in section 1135(g) of the Act) that furnish 
such items and services in good faith, but are unable to comply with one or 
more of the specified requirements of section 1877 of the Act and 
regulations thereunder as a result of the consequences of the COVID-19 
pandemic, may be reimbursed for such items and services and exempted 
from sanctions for such noncompliance, absent the government’s 
determination of fraud or abuse: 
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Stark Law Waivers

• There are 18 waivers that address the following issues:

o Compensation that is not fair market value;

o Compensation that exceeds renumeration limits;

o Loan terms not available from a lender;

o Same or centralized building requirement; and

oNo writing or signature but otherwise qualifies.
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Telehealth
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Expanded Access to Care for Medicare Patients

• CMS issued a number of blanket waivers intended to prevent gaps in 
access to care for Medicare beneficiaries impacted by the coronavirus PHE. 

• CMS also issued a Section 1135 waiver specific to telehealth.

• The CARES Act Interim Final Rule (“IFR”) adds many services to the list of 
telehealth services for which Medicare will pay.

• The IFR also specifies that telehealth can be used in various health care 
settings (e.g., hospice, home health).
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Medicare Telehealth Flexibilities

• Medicare patients now can receive telehealth visits at home and in non-rural 
locations.

o From March 6 through end of COVID-19 PHE. 

• Patients may be new or established patients.

• Payment for these visits is the same as for in-person visits.

• Smart phones may be used for telehealth visits.

o Must have interactive audio and video capabilities, but virtual check-ins and 
e-visits may be performed through audio-only calls, text messages, or other 
online interactions.
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Medicare Telehealth Flexibilities

• No prior physician/patient relationship is required.

o CMS recognizes that patients should avoid travel during the PHE, whenever 
possible, so where it otherwise would be required that the patient have a prior 
established relationship with a particular practitioner, HHS will not conduct audits 
during the duration of the PHE to ensure that such a prior relationship existed.

• Providers may waive co-insurance requirements.

o Office of Inspector General is permitting providers to reduce/waive co-pays and 
deductibles for Medicare and Medicaid telehealth visits during the PHE. Under 
normal circumstances, routine waivers of these amounts would implicate the Anti-
Kickback Statute and the civil monetary penalty laws.
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HIPAA Telehealth Flexibilities

• FaceTime and Skype now may be used for telehealth.

o The Office for Civil Rights (“OCR”) announced that it will not impose penalties against 
providers for violations of certain HIPAA rules when delivering care by telehealth. 

o Specifically, providers who serve patients in good faith using everyday communications 
technologies like FaceTime or Skype will not be subject to HIPAA enforcement. 

o However, OCR cautioned that this flexibility does not extend to the use of public-facing 
video communication applications like FaceBook Live and TikTok. 

o Although OCR recommended that providers identify HIPAA-compliant telehealth vendors 
and enter into business associate agreements (“BAAs”) with such vendors, it will not 
impose penalties for failure to have a BAA in place or other noncompliance with HIPAA 
requirements during the PHE.
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DEA Telehealth Flexibilities

• Prescribers may issue controlled substance prescriptions for new patients using 
telehealth.

o Due to the PHE, DEA-registered clinicians may issue prescriptions for 
controlled substances to patients with whom they have not previously 
conducted an in-person medical evaluation using an audio-visual, real-time, 
two-way interactive communication system. 

o This is a significant change, as the Ryan Haight Act generally prohibits 
clinicians from prescribing controlled substances to individuals they have not 
examined in person.
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DEA and SAMHSA Telehealth Flexibilities

• DEA – Effective March 1 and until the end of the PHE or an earlier date specified by the DEA: 

o Authorized practitioners can prescribe buprenorphine to new and existing patients with Opioid Use 
Disorder by phone without an initial in-person or telehealth examination.

• SAMHSA – As of March 19, opioid treatment programs (OTPs) are exempt from the requirement to 
perform in-person examination of new patients to be treated with buprenorphine if physician 
determines adequate evaluation of the patient can be made by telehealth (or phone, if needed).

o Exemption does not apply to new OTP patients to be treated with methadone; such patients must 
have an in-person examination before treatment can begin.

o However, existing OTP patients being treated with methadone may be treated by telehealth or 
phone.

o Practitioners outside of OTPs who have DATA-2000 waivers may treat new and existing patients 
with buprenorphine by telehealth or phone.
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State Telehealth Flexibilities

• State executives, Medicaid agencies, and licensing boards are now seeking 
or issuing waivers of regulations to assist health care providers in serving 
individuals during the PHE, including through increased use of telehealth.

• As of April 8, 2020, 31 states had some type of waiver in place.

• Federation of State Medical Boards has outstanding COVID-19 resources: 
https://www.fsmb.org/advocacy/covid-19/
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State Telehealth Flexibilities

• Florida - Surgeon General’s March 16 Emergency Order permits physicians, PAs, and 
ARNPs who hold unrestricted license in another state to furnish telehealth services to 
individuals in Florida for up to 30 days (unless Order is extended). The Order also permits 
licensed physicians, PAs, and ARNPs who have designated themselves as a “controlled 
substance prescribing practitioner” in accordance with Florida law to issue a renewal 
prescription for certain controlled substances through the use of a telehealth examination 
solely to an existing patient to treat chronic malignant pain.

• Georgia – GA Composite Medical Board announced on March 5 that previously unlicensed 
physicians, PAs, APRNs, and respiratory care professionals can obtain emergency practice 
permits for up to 90 days or the end of the PHE, whichever occurs first.  GA also 
permitting DEA-registered practitioners to prescribe controlled substances for patients on 
whom they have not previously conducted an in-person examination.
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State Telehealth Flexibilities

• Maryland – Enacted SB 1080 authorizing the Governor to establish/waive protocols for telehealth, including:

o Waiving in-state licensure requirements for out-of-state licensees

o Ordering Department of Health to pay for both synchronous and asynchronous telehealth services to patients 
whether patients are at clinics or not if service is covered by Medicaid and furnished by Medicaid-participating 
provider

• North Carolina – NC Medical Board permits physicians not licensed in NC to practice if the Governor has declared a 
disaster or state of emergency. 

o Governor Roy Cooper’s March 10 Executive Order temporarily waived NC’s licensure requirements for health care 
and behavioral health care personnel who are licensed in another state or territory. 

o The Board permits non-licensees in these circumstances to provide services to patients remotely using telehealth 
technologies. 

o NC payors—including private plans—all are covering telehealth services and offering payment parity, with no prior 
authorization, originating site, or distant site requirements.

o Governor’s April 8 Executive Order protects health care workers, including those providing services by telehealth, 
from civil liability except in cases of willful misconduct, gross negligence, or bad faith.
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State Telehealth Flexibilities

• South Carolina – Board of Medical Examiners is temporarily waiving SC 
licensing requirements for physicians, PAs, and respiratory care 
practitioners who are licensed in good standing in another state and 
whose services are “determined to be necessary by South Carolina DHEC.” 
The Board has indicated this means SC will permit these categories of out-
of-state practitioners to treat South Carolina residents, in person or 
through telehealth technologies, to screen or treat patients for the 
coronavirus. 
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Telehealth Flexibilities – Open Questions

• Informed consent.

• Maintenance of contemporaneous medical record.

• Malpractice coverage for telehealth services in states where practitioner 
does not hold license.

• Private insurance company payment for telehealth/parity.
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HIPAA Waivers and Guidance
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Hospital Disaster 72-Hour Waivers

• For the first 72 hours after a hospital institutes its disaster protocol for the COVID-19 
PHE, HIPAA sanctions and penalties will be waived for:

o Failure to obtain a patient’s agreement to speak with family/friends involved in the 
patient’s care;

o Failure to honor a request to opt out of the facility directory;

o Failure to distribute a Notice of Privacy Practices;

o Failure to permit patients to request privacy restrictions or to comply with 
requested restrictions; and

o Failure to permit patients to request confidential communications or to comply 
with requested restrictions.
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COVID-19 HIPAA Waivers

• For the duration of the COVID-19 PHE and until OCR issues a notice that it is no 
longer exercising enforcement discretion, HIPAA sanctions and penalties will be 
waived for:

o A business associate’s use and disclosure of PHI to public health and emergency 
oversight authorities, or its performance of data analytics using PHI for disclosure 
to such officials, where its BAAs with covered entities do not specifically permit 
such uses and disclosures, if the business associate:

▪ Makes the use or disclosure in good faith for purposes of public health or 
health oversight activities as described in the Privacy Rule; and

▪ Informs the covered entity or covered entities within 10 days after the use or 
disclosure occurs or commences.
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COVID-19 HIPAA Waivers

• Effective as of March 13 and for the duration of the PHE, OCR will exercise 
enforcement discretion and won’t impose penalties for HIPAA noncompliance by 
covered entities/business associates who in good faith participate in operation of 
COVID-19 special community-based collection and testing sites (“CBTS”).

• OCR encourages implementation of reasonable safeguards, including:

o Setting up canopies/opaque barriers to provide privacy

o Controlling foot/car traffic to create adequate distancing

o Establishing “buffer zones” and signs to prevent media/public from filming

o Posting NPPs or information about how to find the NPP online
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COVID-19 HIPAA Guidance

• Except where required by law or for treatment disclosures, entities must make reasonable 
efforts to comply with the “minimum necessary” standard.  This applies to permissible 
releases of PHI to:

o Family members and friends

o The media

o Emergency responders

o Public health officials

o Disaster relief organizations

o Correctional institutions and law enforcement

o Persons available to prevent or lessen a serious and imminent threat to a person’s or the 
public’s health or safety
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Additional CARES Act IFR 
Flexibilities
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CARES Act IFR Payment Flexibility

• CMS issued IFR providing policy and regulatory revisions related to COVID-
19 pandemic.

• IFR was effective on March 31 but applicable beginning on March 1.

• Changes Medicare payment rules during the PHE so physicians, other 
practitioners, and other provider types can use remote technologies to 
increase access to testing and care while avoiding exposure risks for 
everyone.
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CARES Act IFR Flexibility - Telehealth

• Facility fee for telehealth service:

oReport place of service (“POS”) code that would apply if 
service was rendered in person, and service will be paid at 
same rate as if it was provided in person; and

oAdd CPT modifier 95 to all claim lines for telehealth services.
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CARES Act IFR Flexibility - Telehealth

• Numerous services added to list of Medicare telehealth services, including:

42

o ED visits

o Observation and observation 
discharge day management

o Initial hospital care and hospital 
discharge day management

o Initial nursing facility visits and nursing 
facility discharge day management

o Critical care services

o Home visits

o Inpatient neonatal and pediatric 
critical care

o Initial and continuing intensive care

o Group psychotherapy

o ESRD services

o Physical and occupational therapy

o Radiation treatment management



CARES Act IFR Flexibility - Telehealth

• Certain remote patient monitoring (remote evaluation of patient images, virtual 
check-ins) now available to both new and established patients.

• Direct supervision may be provided through interactive telehealth modalities.

• For purposes of home health, a patient is “homebound” if a physician certifies it 
is medically contraindicated for the patient to leave home.

• Home health agencies can provide services by telehealth if service is part of 
patient’s plan of care and doesn’t replace required in-person visits.

• Hospices can provide patient recertification services, and other hospice services 
to home-based patients, using face-to-face telehealth encounters.
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CARES Act IFR Flexibility - Telehealth

• OTPs may, during the PHE, provide the therapy and counseling portions of their weekly 
bundle of services by audio-only calls if patients do not have access to audio-visual 
calls.

• Remote patient monitoring services (weight, blood pressure, respiratory rate, etc.) 
may be furnished to new and established patients—and consent to receive these 
services can be obtained once annually during the PHE.

• Physicians may base E/M coding for telehealth visits on either:

o Amount of time spent with patient and other time associated with the E/M on the 
date of service; or 

o Level of complexity of medical decision making.
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Enforcement and Compliance and the Coronavirus

• DOJ prioritizing investigation and presentation of Coronavirus Related Fraud Schemes.

• Cooperating Federal Witnesses Incentivized to Report Coronavirus Related Fraud Activity, 
including hoarding and price gauging.

• Federal Criminal and Civil justice system delayed by reduction of Grand Jury proceedings 
and remote operations of Courts, Department of Justice and Law Firms.

• Office of Inspector General will not impose administrative sanctions for violating of the 
Federal Stark Law and Anti-Kickback Statute for certain remuneration related to COVID-19 
on or after April 3, 2020.

• Office of Inspector General Policy Statement regarding Waiver of Amounts Owed by 
Federal Healthcare Beneficiaries for Telehealth Services during the COVID-19 Outbreak.
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Questions and Answers

Questions – Email 
Amanda.Miller@nelsonmullins.com
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